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Irchester Cemetery Report 2018
At the meeting of Irchester Parish Council on 31st January 2018 a resolution was made stating “The Parish Council aims to restore the cemetery headstones to BS8415, as far as possible, to the original state and seeks a report on all legal, logistical, financial and procedural matters to enable a decision to be made” 

History of Cemetery
Irchester Parish Council Cemetery was opened in 1929 with the first Burial taking place on the 16th October 1929. The Cemetery has been added to twice over the last 89 years to its present size.

Definition of Cemetery
An area set apart for or containing graves, tombs, or funeral urns,especially one that is not a 
churchyard.
Cemetery land belongs to the burial authority, being Irchester Parish Council, who have marked the land into sections and plots in order to allow lessees the exclusive right of burial within a plot on their land and who will permit lessees the right to installed a headstone or memorial tablet upon a designated plot.  
Legal Requirements
As landowners and owners of the Cemetery the Parish Council has a statutory duty under the following legal Acts

Local Authorities’ Cemeteries Order 1977(LACO)
Burial Grounds run by local authorities must abide by the Local Authorities’ Cemeteries Order 1977 (LACO) as amended.  Local authority cemeteries must be kept in good order and repair which also includes any walls or fences (LACO Regulation 4).

Burial authorities may contribute towards the provision or maintenance of burial grounds in which their inhabitants may be buried.
   Such maintenance being grass cutting, tree maintenance, litter picking etc.
Occupiers’ Liability Acts 1957 and 1984

Where a council exercises day to day control over land then they are legally an occupier who has a legal responsibility for ensuring that the land which he occupies is reasonably safe for those people who can be expected to enter it.

The effect of the rules on occupiers’ liability and negligence is that a council must ensure the safety of all memorials in burial grounds for which it is responsible.  This responsibility exists regardless of the ownership or liability to maintain a memorial and extends to safety only and not appearance.

Health and Safety at Work Act 1974

Under the Health and Safety Act 1974 every employer owes a duty of care to their employees as well as contractors and anyone affected by their work including members of the public.  The Management of Health and Safety at Work Regulations 1999 require all employers to make an assessment of the risks to the health and safety of their employees and non employees which arise out of the employer’s undertaking. Burial authorities need to be aware of:
· Relevant health and safety legislation

· The health and safety risks arising from the management of burial grounds and take appropriate steps to mitigate them

· Due care and attention when dealing with safety in burial grounds

· Risk areas being excavation of graves and unstable memorials

Irchester Parish Council has a generic Risk Assessment for the Cemetery

Irchester Parish Council also adopted a Memorial Testing Policy in June 2017 in order to abide by the LACO, Occupiers Liability and Health and Safety at Work Act 1974

Irchester Parish Council Burial Rights

Burial rights in cemeteries – Irchester Parish Council grants the burial rights on a grave space and memorial. The cemetery land belongs to the Parish Council which allows burials on their land for a specific length of time.  People therefore never own a burial plot as they are just lessees for a period of time.  

An exclusive right of burial may be transferred on the death of a registered lessee to persons entitled to it i.e. next of kin or person named in a will. 
The Parish Council of Irchester also permits lessees to erect memorials
 and to maintain them and graves within their cemetery which are subject to the procedures set out in the LACO. Consent granted under article 10 constitutes a legal right which passes to the heirs of the person to whom it was originally granted.  A memorial erected with consent is owned by the person with the benefit of the consent.
Maintenance of Graves and Memorials

Irchester Cemetery Rules and Regulations 2017
The Irchester Cemetery Rules and Regulations state:

47.        All grave spaces and memorials are to be kept in good repair by the Lessees.
40.        A programme of memorial testing is carried out ensuring every memorial is tested at least once every four years.  All monuments are examined to ensure they pose no risk to users of the cemetery.  Where memorials are found to be loose or otherwise defective the Lessees will be, advised and given twenty eight days to make the memorial safe.

41.       In the event of a memorial posing an immediate threat to users of the cemetery or where Lessees having been advised that their memorial was unsafe and having not made good, immediate action will be taken to make it safe.  This may result in the memorial being laid down or removed.

44.     The Council will not be responsible for any accidents or damage to any memorial caused by vandalism, storm, wind, lighting, subsidence, general grounds maintenance or any cause that is beyond the Councils control.  Owners of memorials are advised to take out appropriate insurance cover against theft or damage.

The primary responsibility of a memorial is with the consented owner however LACO gives burial authorities the right to level the surface of any grave in order to ease maintenance, and to place an identification mark, if required.

During the period of the grant of exclusive right a burial authority is only empowered to prevent a memorial from becoming or continuing to be a hazard to public safety. If necessary memorials may be removed, however the appropriate notice of intention to remove must be issued, so that the owners may make alternative arrangements.

At the end of the period of consent the owner of the memorial may remove it or the council may remove it to another place.

The Council does have a general power to maintain memorials
 where no person can be shown to be responsible and does not relieve the owner’s responsibility.

Health and Safety Legislation

Councils should have regard to the following in respect of cemeteries

· In the case of urgent safety issues the council must act promptly to remove the risk

· Where there is a potential but not immediate safety risk the council should notify the owner of their concern

· Where the consent imposed conditions regarding maintenance the council should enforce those conditions

· Where the owner of a memorial is liable for safety work, or has failed to carry out conditions in a consent, the council is bound to take reasonable steps to recover the costs of enforce the conditions

Where the period of consent has ended or the owner of a memorial gives permission a council can consider removing a memorial to another part of the cemetery
 as per the rules of giving notice

Insurance 
Irchester Parish Council carries a public liability insurance which is issued on the basis that the council exercises reasonable care in complying with its legal responsibilities.  In doing so, to avoid the insurers disclaiming liability, Irchester Parish Council have set up a system of regular inspection of the burial ground for which they are responsible

Norris and Fisher are the current Irchester Parish Council Insurers and they have stated:
“There is a duty of care on the authorities to ensure that burial grounds are safe for visitors and employees which  would also include headstones.  As a part of your duty, Ageas would expect regular risk assessments to be carried out and any potential dangers would need to be dealt with when they are found or pointed out regardless of ownership because as the owners of the land there is still an onus on you to make sure all is safe. There have been cases for example where authorities have laid flat any headstone that they have deemed to be a danger to the public or their employees. “

 

“As you have a responsibility for the burial ground there is a possibility that Ageas would defend/pay out any damages but you would need to be deemed negligible.”

Occupiers’ Liability Acts 1957 and 1984

Occupiers of land owe a legal duty of care towards anyone coming on to their premises.  Any breach of that duty which causes personal injury or damage to goods makes the occupier liable to pay damages.  Under the 1957 and 1984 acts this includes land, buildings and fixed or moveable structures.
In the case of visitors to the occupiers land it is the legal duty of the occupier to ensure that his premises is reasonably safe for the purpose for which visitors are permitted to be there.  The duty however only exists when the visitor is in the premises for the purposes for which he has a right to enter.  

Every occupier’s duty of care is higher in the case of children than of a responsible adult.  Section 2(3) of the 1957 act provides that the occupier must be prepared for children to be less careful than adults.

Under section 5(1) of the 1957 Act states a person entering premises under a contractual right is owed the same duty of care as a visitor.

Negligence

The law of negligence is judge-made and there are very few statutes and regulations covering it therefore case law would apply should a visitor or contractor to the cemetery file a negligence claim.  Factors that would be looked at would be:
· That the defendant owed the claimant a duty of care

· That the defendant breached the duty of care

· That the breach caused the claimant’s damage

· That the damage caused was foreseeable

For a negligence claim to be successful then the claimant would need to prove that he was injured because the council failed to take proper care.  By not having a memorial testing policy in place, or by not abiding to that memorial testing policy then a claimant could cite negligence should an accident occur.

Safety Inspections
Irchester Parish Council adopted a Memorial Testing Policy in June 2017 of which the details of the test were published in the Cemetery Notice Boards and Website (July 2017) and Village Voice Magazine (August/ early September) Testing was carried out in 3 stages from late September into October 2017. 
The Council has health and safety responsibilities to its employees, contractors and visitors to cemeteries. The Council has a responsibility to staff
 and a responsibility to visitors
.  The Management of Health & Safety at Work Regulations 1999 places a legal duty on the Council to assess the risks from cemetery structures and work activities and ensure those risks are controlled.
Responsibility for maintaining individual memorials generally (e.g. Commonwealth War Graves) remains with those who erected them.  Local authorities, acting as burial authorities, have general powers of management which includes the power to take action necessary to remove a danger which arises because of the condition of a memorial.  Burial authorities also have duties of care under health and safety legislation and under the principles of occupiers’ liability.
 In 2001 the Select Committee on Environment, Transport and Regional affairs noted that “As families cease visiting the grave and move away from the area, they cease to take responsibility for keeping them in an acceptable condition.”

Although Irchester Parish Council cemetery has only been operating for the past 89 years it has become evident that the cemetery plot numbering and records have not been kept in an organised manner.
There has been delays in being able to contact lessees for the following main reasons:

· Historical data was not entered onto the Parish Councils Cemeteries database

· The purchase ledgers are not in grave space order

· The burial records are only in date order

· The plot numbering is disjointed

· Not all headstones have plot numbers etched on them

· Lessees have not contacted the Council in order to record change of address
· The purchase ledgers only record those graves purchased not given

Letters notifying headstone/memorial problems were sent to 42 out of the 70 failures, 4 were contacted by email, and 5 via telephone. Currently 40 headstones have been put back into place and 4 are pending.  There has been no response/contact with the remaining lessees.  Of the 30 still laying down 11 headstones did not fail however the concrete plinths had become loose in the ground which may be a result of ground sinking/erosion over the years.  There are also a further 32 headstones that have fallen naturally throughout the whole cemetery.  These headstones were not part of the memorial testing.
Notices have been placed on grave spaces and in the notice board regarding contact details.

Local Authority Powers

Under the Local Government Act 1972 burial authorities have the power to provide and maintain public cemeteries.  Specific powers are set out in LACO 1977
 and include
· Granting the exclusive right of burial and permitting the erecting a memorial

· Regulation 3 of LACO 1977 provides general powers of management where ‘a burial authority may do whatever they consider necessary or desirable for the proper management, regulation and control of a cemetery’

Memorial Testing Policy
The Memorial Testing Policy was adopted by the Irchester Parish Council at their meeting on 28th June 2017 without any changes. The Memorial Testing policy was written in conjunction with the Ministry of Defence guidelines

Assessment Process 

The Assessment process was agreed, by the full Irchester Parish Council, as follows:

The Council will risk assess and test memorials in accordance with the principles issued by the Institute of Cemeteries and Crematorium Management.  The safety assessment is to test whether memorials can withstand a reasonable hand force. This force has been arrived at scientifically and replicates the force of a person falling, pushing or pulling against a memorial. 

Initial visual warning signs of memorial instability are as follows: 

( Cracks in headstone or base 

( Movement if rocked 

( Ground settlement 

( Waterlogged ground 

( Missing parts

Reasons for memorial instability may include: 

( Accidental damage 

( Animal activity (e.g. burrowing by rabbits, moles, foxes etc.) 

( Insect activity (e.g. ants nests) 

( Encroaching tree roots 

( Inadequate fixings 

( Inferior materials 

( Lack of maintenance 

( Poor workmanship 

( Subsidence 

( Vandalism 

( Weather/storm damage 

( Decay through aging 

( Weed killer chemicals 

After undergoing the testing process, memorials were classified into categories. The memorials that where laid down came within Category 1 of the Memorial Testing Policy which reads:
Category 1 – Requires immediate action. The memorials within this classification have been made safe by either staking and/or signage dependant on location within the cemetery. A memorial may be laid flat within the grave space where danger is acute and immediate and there is no other way of making safe. Laying flat will only be done as a last resort and, if possible, the inscription will be left visible. 

During the testing process 70 memorials were found to be unsafe and were laid down with the inscription left visible. The Ministry of Justice guidance states that any precautions taken must be proportionate to the risk of people suffering harm and as the test proved that the memorials could be moved easily as replicated above  (‘the force of a person falling, pushing or pulling against a memorial’), therefore headstones were laid down.  It was noted that laying the memorials down could cause a trip hazard however this was deemed as less of a risk than headstones falling.  Throughout the cemetery itself there are small headstones, flowerpots, kerb stones which could also be classed as trip hazards.
It was noted that the majority of the headstones which were laid down were installed within the Irchester Cemetery during the 1980’s to early 2000’s.  In early 2000’s BS8415 was introduced and adopted by the National Association of Memorial Mason’s(NAMM) in that certain memorials were to be fitted with specific ground anchors dependant on the type, size, thickness and material of the memorial. The standard ensures that the customer is provided with a memorial that is of good lasting quality requiring as little structural maintenance as possible. All memorials must now be installed to the latest British Standard including those which have been laid down.  If the memorials are not suitable for ground anchors to be fitted then they would not be allowed to be reinstalled.
It is unclear how many of the memorials were covered under insurance or compliance.

Several owners have contacted the parish council stating that headstones are in the process of being reinstated but memorial masons are not available for remedial work until March 2018 onwards. 
There are also several memorials where owners are unable to be traced due to incomplete records i.e. establishing ownership or next of kin. Of those memorials where owners are untraceable the parish council has the power under the LACO 1977 to either “remove, reinstate or destroy them”.
Although there have been several ‘unhappy’ residents many are understanding as to why the memorials were laid down and have taken the necessary action required to have their property reinstated.

As of March 2018 two official complaints were received by the Parish Council regarding the Memorial Testing procedures of which neither complaint was upheld as agreed by the Irchester Parish Council Complaints Panel.

Summary
As per the Ministry of Justice Managing of Safety of Burial Grounds, the LACO 1977 Act and the Irchester Parish Council Cemetery Rules and Regulations it is the responsibility of lessees to maintain graves and memorials.  The Parish Council has a duty to maintain the burial ground and keep it safe for visitors, contractors and staff. Once the permits have expired, or the lessees cannot be traced or have died then the Parish Council has the authority to either remove, destroy or reinstall failed headstones/memorials to BS8415.
National Association of Monumental Masons (NAMM) representatives visited the cemetery after being informed of the problem with the headstones/memorials of which they stated that the majority had been installed during the 1980s  to early 2000’s which was before the British Standard of ground anchors was implemented. They stated that burial authorities wanted headstones and memorials fixings to be guaranteed for a minimum of 30 years however NAMM considers these demands ‘unreasonable, unfair, undeliverable and completely unacceptable’ NAMM and its members all subscribe to the view that they should take reasonable care and skill when installing headstones and this is reflected in the NAMM’s code of working practice. Therefore a 10 year Stability Guarantee is in line with the NAMM’s Code of Working Practice.  All headstones that have failed the Memorial Testing under Category 1 are outside of the 10 year Stability Guarantee.
There have been numerous telephone calls asking for advice and information on how to have the memorials reinstated by lessees. They have been advised to contact a NAMM registered Memorial Mason and ask for a certificate of conformity/compliance stating that the repair has been made to the BS8415 standard as this will ensure them against poor workmanship.  It has been recommended that insurance of headstone be considered for the future.
Once headstones/memorials have been reinstated then, unless the Parish Council receives a copy of the certificate of compliance/conformity, then a retest should also take place.

It has been recommended by NAMM and Wellingborough NORSE that notices could be placed in areas where there could be potential risks of loose or damaged headstones. A traffic light system could be organised in each section detailing areas of danger and safety to walk in.  It was also noted that as headstones were still laying down this would cause a ‘trip hazard’ to cemetery users but it was deemed less of a risk than the headstones/memorials toppling over.  Therefore notices could be installed notifying users of trip hazards.
Operational tasks

· The historical data incorporating all the grave spaces are to be entered into the database – this is a task currently taking place
· Record books to be updated in grave space order – this was started however written records were not kept up to date once the database had been purchased.  This should be carried out as a backup.
· Cemetery forms to be updated and reissued to funeral directors – these have been completed
· Cemetery Packs explaining exclusive right of burial, deed, rules and regulations and transfer forms to be issued – now available for sending out to new lessees.
· Cemetery Rules and Regulations to be reviewed and updated.

Legal and general advice included within this report has also been received from Northamptonshire County Association of Local Councils, Spoor Solicitors, Abbotts Funeral Directors, Wellingborough Norse and the Borough Council of Wellingborough.
Recommendations

· A review of the Cemetery Administrator role is undertaken and monitored by the Parish Clerk
· That the Cemetery Records are checked and entered onto the electronic database 

· New detailed maps with plot allocations are drawn-up. 

· That the Parish Council record the current headstones in the Irchester Parish Cemetery which includes inscriptions and photographing each of the headstones for entry on the electronic database
· That a Irchester Parish Council Cemetery Pack is produced for all new lessees of grave plots that contains all relevant paperwork

· That an Annual Audit is undertaken for all new Cemetery Records by the Parish Clerk

· That Irchester Parish Council become a member of the National Association of Monumental Mason’s(NAMM)
· That the Cemetery Working Party becomes a committee and has Terms of Reference that will support the Cemetery and the role of the Parish Clerk, Cemetery Administrator and Contractors. In particular the Committee will undertake

· That the Memorial Testing Policy is reviewed



· That the Cemetery Rules and Regulations are reviewed

· That Health and Safety Signage provision in the cemetery is considered using a traffic light system in respect of safety 
� Local Authorities’ Cemeteries Order 1977 (LACO)


� Local Government Act 1972, s214


� NALC Tombstones and Memorials LTN64


� NALC Tombstones and Memorials LTN64 4


� Para 1 of part 1 of Sch 2 LACO 1977


� Article 10(5) LACO 1977


� Article 16 (1) LACO 1977


� IPC Memorial Testing policy May 2017 and subsequent risk assessment


� IPC Cemetery rules and regulations para 47


� NALC Tombstones and Memorials LTN 64 11(e)


� Article 10(5)of LACO 1977


� Article 16(2) sch 3 LACO 1977


� Risk Assessment May 2017 & Memorial Testing Policy May 2017


� Section 2 Health & Safety at Work Act 1974


� Section 3 Health & safety at Work Act 1974


� Commons Library briefing 18 January 2017


� Environment, Transport & Regional affairs committee cemeteries 2 April 2001


� 1977/204 (as amended)


� Managing the safety of burial ground memorials January 2009
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